AUGUST 2020

LEGAL ALERT
EMPLOYMENT LAW

Minimum wage and minimum hourly rate in 2021
The Council of Ministers has adopted a proposal made by the Minister of Family, Labor
and Social Policy to make the minimum wage PLN 2,800 and the minimum hourly rate
PLN 18.30 in 2021. Currently, the minimum wage is PLN 2,600 and the minimum hourly
rate is PLN 17.
Proposals for the minimum wage and the minimum hourly rate will now be submitted to
the Council for Social Dialogue.
More on this topic can be found here:
https://www.gov.pl/web/premier/propozycje-wysokosci-minimalnego-wynagrodzeniaza-prace-oraz-wysokosci-minimalnej-stawki-godzinowej-w-2021-r

Interpretation by the Minister of Family, Labor and Social
Policy regarding severance payments - in the context of
Article 15gd, introduced in the Anti-Crisis Shield 4.0.
Under Article 15gd in the Anti-Crisis Shield 4.0., an employer is entitled to restrict the amount of
severance pay, compensation or other cash benefit paid to an employee during a time of epidemiological
threat or state of epidemic announced due to COVID-19, in connection with termination of an
employment contract, to ten times of the minimum wage. This applies in cases of decline in economic
turnover or a significant increase in the burden on the remuneration fund described in detail in the AntiCrisis Shield 4.0.
According to the Minister this limitation only applies to cash benefits provided for in generally
applicable law, and not those specified in a company’s internal regulations.
The Ministry also pointed out that the interpreted provision constitutes a lex specialis to labor law
provisions concerning the amount of severance pay, compensation, or other cash benefits, and therefore
it should not be interpreted broadly.

Implementation of the directive concerning the posting of
workers in the framework of the provision of services
By 30 July 2020, European Union members, including Poland, were required to implement Directive
(EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending Directive
96/71/EC concerning the posting of workers in the framework of the provision of services.

The directive states that:
posted workers should receive at least the same allowances or reimbursement of
expenditure to cover travel, board and lodging expenses for workers away from home for
professional reasons that apply to local workers in that Member State.
after 12 months of posting, but in cases referred to in the Directive – after 18 months,
posted workers are not only entitled to the terms and conditions of employment provided
by the Directive, but they are also subject to the terms and conditions of employment
provided by the legislation of the Member State in whose territory they work, with the
exception of the matters reserved by the Directive.
On July 24, 2020, the Polish Parliament (Sejm) adopted the implementation of the above directive,
which is the Act of July 24, 2020, amending the Act on the posting of workers as part of the provision of
services and certain other acts. This law will be further submitted to Senate.
More on this topic can be found here:
https://eur-lex.europa.eu/legal-content/PL/TXT/PDF/?uri=CELEX:32018L0957&from=FR
http://sejm.gov.pl/Sejm9.nsf/PrzebiegProc.xsp?nr=430

Period of working remotely to be extended
Under the currently processed draft law, the remote work may be recommended by the employer during
the state of epidemic and for 3 months after its cessation.. This means an extension of the possibility for
the employer to instruct to do the work remotely. Under current laws, an employer can order employees
to work remotely until 4 September 2020.
Currently, the draft law is examined by the Senate of Poland.
More on this topic can be found here:
http://orka.sejm.gov.pl/opinie9.nsf/nazwa/430_u/$file/430_u.pdf

Pay discrimination as mobbing - proposed amendments
to the Labor Code
The Polish Parliament (Sejm) has received a proposal for an amendment to the Labor Code, to expand
the definition of mobbing. According to the proposed amendment, differentiation of remuneration
based on an employee's gender would also be considered as mobbing.

The proposed change to the definition of mobbing is intended to strengthen the legal
instruments ensuring respect for the principle of equality between [men and] women in
terms of remuneration for equal work or work of equal value.
The legislative proposal is available here:
http://orka.sejm.gov.pl/Druki9ka.nsf/0/536A156948C21519C125859F00336B7F/%24File/
463.pdf

Annual leave for the period from the date of unlawful
dismissal to the date of return to work
The Court of Justice of the European Union has said that workers are entitled, for the period between
unlawful dismissal and reinstatement as an employee, to annual paid leave or, at the end of the
employment relationship, to a payment in lieu of such leave not taken.
More on this topic can be found here:
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-06/cp200076en.pdf

The legal grounds for processing an employee's
personal data
In one of its latest announcements, the Personal Data Protection Office (UODO) has
repeated that the employer is the data controller with regard to personal data in employee
documentation. The grounds for processing an employee's personal data enclosed in the
employee documentation is the legal obligation of the employer under the Regulation of
the Minister of Labor and Social Policy dated 10 December 2018 on Employee
Documentation.
This means that the employee's consent to processing of their personal data in the
employee documentation is not the grounds for processing the employee's personal data.
The Regulation imposes on the employer several obligations regarding the scope, method and
conditions of keeping, storing and amending employee documentation, and the employer is bound by
the Regulation. Therefore, the employee's consent to processing of their personal data enclosed in the
employee documentation is not required.
Also, if there is a risk that the employee’s personal files contain information collected contrary to the
applicable provisions, the employer should review them and delete this data.
More on this topic can be found here: https://uodo.gov.pl/pl/138/1600

Proposed bill on the savings and loans plan for employees
There is currently processed a proposal for a bill on the savings and loans plan for
employees. The proposal provides for transfer of provisions on the savings and loans plan
for employees from the Act on Trade Unions to a separate bill. Additionally, it suggests
expanding the list of types of entities entitled to subscribe to that savings and loans plan
to include persons working on a basis other than an employment relationship.
The suggested change aims to adjust the provisions on the savings and loans plan to the
amendments to the Act on Trade Unions introduced in 2019. Under these amendments,
the right to establish and join trade unions covers all persons performing paid work,
including those working on a basis other than an employment relationship.
The possibility of creating a savings and loans plan will be available to at least 10 people who work for a
given employer and who declare -that they wish to join the plan. It will also be possible to establish an
inter-company savings and loans plan for at least 10 people performing paid work for at least two
employers.
The idea of the savings and loans plan is to provide material help to its members.
The legislative proposal and statement of reasons is available here:
https://legislacja.rcl.gov.pl/projekt/12336000/katalog/12700514#12700514

There will be no simplified procedure for employing doctors
originating from outside the European Union
in Polish hospitals
Due to the significant shortage of staff in Polish healthcare and growing interest in employing staff from
beyond the eastern border in Poland, at the beginning of this year Parliament started work on a
legislative proposal to simplify the procedure for employing doctors from outside the European Union
in Polish hospitals.
The proposal has suggested employing a doctor that holds a medical or dentistry diploma conferred in a
non-EU country in Polish healthcare for a maximum period of five years without the need for
nostrification or passing a medical examination.
The proposal aims to postpone the deadline to for taking the nostrification exam, which was often an
obstacle in taking up employment by foreign doctors in Poland.

The suggested solution has however been opposed by medical associations, which pointed out the
need for verification of the competences of foreign doctors before allowing them to work with patients.
The Senate shared the concerns of the medical associations and opted for removing from the proposal
the simplified procedure for allowing foreigners who are not citizens of a European Union Member
State to practice as a doctor or as a dentist in Poland.
The Senate’s amendments were adopted by the Sejm. The bill was later signed into law by the President
in that form.
Information about the legislative procedure is available here:
http://www.sejm.gov.pl/sejm9.nsf/PrzebiegProc.xsp?nr=172
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The above legal alert does not constitute any form of legal advice.

If you have any questions, please do not hesitate to contact us
by e-mail at: office@ksiazeklegal.pl
or
by phone: + 48 12 426 42 31

